
Supreme Court’s American Needle v. NFL 
Decision Puts Antitrust Scrutiny on Joint 
Ventures Among Competitors

By Kyle C. Hankey & Michael S. Denniston

On May 24, 2010, the U.S. Supreme Court decided American Needle, Inc. v. National 
Football League, No. 08-661. Writing for a unanimous Court, Justice Stevens wrote that 
the joint licensing activities of the thirty-two separately owned and operated teams of 
the NFL constituted concerted activity that potentially could violate Section 1 of the 
federal Sherman Antitrust Act.  This much-anticipated opinion carries consequences for 
competitors that have entered into, or may want to enter into, joint ventures or other 
collaborative activity.   

The NFL is an unincorporated association of thirty-two separately owned and 
operated football teams.  In the early 1960s, the NFL teams formed an entity called NFL 
Properties as a separate corporate entity for the purpose of promoting the NFL brand 
and developing, licensing, and marketing the teams’ individual intellectual property.  
The NFL teams authorized NFL Properties to grant licenses to vendors to produce 
and market consumer products bearing the teams’ logos, such as jerseys, shirts, and 
baseball caps.  

In 2001, the NFL teams allowed NFL Properties to grant a 10-year exclusive license 
for producing NFL headwear to Reebok, which effectively excluded  plaintiff, American 
Needle, from the NFL headwear market.  In the past, multiple vendors, including 
American Needle, held licenses to produce NFL headwear.  

American Needle sued the individual NFL teams and others under Section 1 of the 
Sherman Antitrust Act.  Section 1 addresses “contracts, combinations, and conspiracies” 
that unreasonably restrain trade, so a violation requires proof of concerted activity 
among two or more participants.  The NFL teams filed a motion for summary judgment, 
arguing that their voting to grant Reebok an exclusive license could not violate Section 
1. The NFL teams argued that although they competed at some level, in their licensing 
activities they acted as a single entity; therefore, they were immune from Section 1 
liability.  Both the district court and the court of appeals agreed with the NFL teams 
that, for purposes of licensing their intellectual property, they acted as a single entity 
and as a matter of law could not violate Section 1.  In particular, the court of appeals 
reasoned that the NFL teams acted as a single entity because their cooperation was 
necessary to produce and promote NFL football as a product, which competes with 
other forms of entertainment.

In reversing the court of appeals, the Supreme Court rejected that reasoning.   
The “key,” wrote Justice Stevens, is whether a contract, combination or conspiracy 
“joins together separate decisionmakers . . . separate economic actors pursuing 
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separate economic interests such that the agreement 
deprives the marketplace of independent centers 
of decisionmaking, and therefore of diversity of 
entrepreneurial interests.”  “A contract, combination 
or conspiracy that is necessary or useful to a joint 
venture is still a contract, combination or conspiracy if 
it deprives the marketplace of independent centers of 
decisionmaking.”

The Court found that the thirty-two NFL teams, in 
voting to allow NFL Properties to grant an exclusive 
headwear license, did “not possess either the unitary 
decisionmaking quality or the single aggregation 
of economic power characteristic of independent 
action.”   The teams were economic competitors in 
several respects, including in the market for intellectual 
property, and their decision to license their trademarks 
collectively and exclusively was a decision that 
“deprived the marketplace of independent centers of 
decisionmaking and therefore of actual or potential 
competition.”

Whether NFL Properties’ (a separate legal entity) 
decisions also constituted concerted activity was 
a closer call because it was a separate corporation 
with its own management and it shared its revenues 
equally between all the teams.  Nevertheless, the Court 
found that those actions constituted conduct covered 
under Section 1.  In “rare cases,” wrote Justice Stevens, 
“[a]greements made within a firm can constitute 
concerted action covered by §  1 when the parties to 
the agreement act on interests separate from those of 
the firm itself, and the intrafirm agreements may simply 
be a formalistic shell for ongoing concerted action.”  
The Court also determined that agreements among 

the NFL teams or action by NFL Properties should be 
reviewed using the Rule of Reason (which weighs the 
procompetitive justifications for the conduct against 
potential anticompetitive effects) because the product 
they produce - NFL football - would not be available at 
all without some coordination.

The Supreme Court remanded the case for further 
review.  Because the Court indicated that the challenged 
agreement was to be reviewed under a flexible Rule of 
Reason analysis, that mandate leaves the door open for 
the NFL and the member teams to offer procompetitive 
justifications for a number of collaborative decisions. 

The Supreme Court’s American Needle decision 
highlights the need for competitors that intend to 
enter into joint ventures to be mindful of the possible 
competitive effects of their concerted actions.  Joint 
ventures are not automatically immune from scrutiny 
under Section 1.  This decision makes it clear that 
agreements among competitors engaged in a joint 
venture can be subject to Section 1 scrutiny so long as 
the firms’ “actions [within the joint venture] are guided 
or determined by separate corporate consciousnesses 
and their objectives are not common.”  Also, courts 
will look beyond the mere formality that the parties 
have formed a separate joint venture entity, and will 
evaluate the competitive effects associated with the 
operations of the venture.  Nevertheless, the decision 
does not signal a death-knell for joint ventures among 
competitors.  Even if their agreements are subject to 
Section 1 scrutiny, an antitrust plaintiff must still prove 
the firms actually violated the antitrust statute by 
showing that the agreements were illegal restraints on 
competition.  
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